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1
LEARNING OBJECTIVES

When you have completed this unit, you will be able to accomplish the following.
❯ Discuss the anatomy of sales agent/broker relationships.
❯ Discuss sales agent/broker responsibilities.

KEY TERMS
compensation plan
delegated supervisors
designated brokers

independent contractor 
agreement

IRS three-item test

quarterly IRS installments
straight commission split

INTRODUCTION
The sales agent/broker relationship is based on some common objectives:

1. Identifying a person’s needs and assisting them in achieving them.

2. Enabling individuals to make good business decisions and prosper.

3. Striving to be knowledgeable and competent.

4. Answering an individual’s questions and providing advice to make difficult decisions
easier.

5. Protecting and promoting other people’s interests, sometimes over their own interests.

6. Understanding that cooperation and collaboration achieve more and better results for
themselves and others.

Sales agents do the above for and with consumers. Brokers do the above for and with 
consumers, and also for and with sales agents.

UNIT
IntroductionIntroduction

1
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Learning Objective: Discuss the anatomy of sales agent/broker relationships.

ANATOMY OF A SALES AGENT/BROKER RELATIONSHIP
Ultimately, the sales agent/broker relationship is a business relationship. Like all business 
relationships, it involves cooperation and collaboration. Business relationships also involve 
competition and sometimes conflict. Relationships may grow as much for the competition 
and conflict as the cooperation and collaboration. Often, if the relationship survives the 
conflict, it becomes stronger. It may help to identify potential sources of conflict ahead of 
time so that you can address these issues and come to a resolution in advance.

For sales agents and brokers, that agreement is based on the nature of the legal relationship 
that is the foundation of the relationship. Real estate sales agents are typically independent 
contractors, but they can be employees. We will discuss the difference in a later section of the 
course when we discuss the real estate license law. 

For now, we are going to explore the real estate independent contractor agreement in terms of 
the relationship it creates and parts of it that impact the sales agent and broker the most. We 
are going to explore the anatomy of this agreement on a deeper level than most sales agents, 
and even some brokers, never get to.

THE ANATOMY OF THE INDEPENDENT CONTRACTOR AGREEMENT
While the Texas REALTORS® have a form that it makes available to its members, there 
is no single, standard form for this agreement. Brokers typically initiate the independent 
contractor agreement and many have their legal counsel draft a document for their exclusive 
use. Even the Texas REALTORS® form can be modified by brokers. When a sales agent 
indicates that they want to be sponsored by a particular broker, most of them do not know 
that they are a party to this agreement and may provide input into what it contains. The 
reality is, particularly for new sales agents, if a sales agent does not want to enter into the 
independent contractor agreement that the broker wants to use, they are probably not going 
to be sponsored by that broker. Sales agents should be aware that parts of the contract that 
may not be balanced in their favor. Armed with that knowledge, they can better identify the 
most suitable brokerage to sponsor them.

Licensing
One of the first sections in the independent contractor agreement that both sales agents and 
brokers should note is called license and good standing, or simply licensing.

This clause outlines the consequences if the license of the sales agent is revoked, suspended, or 
not renewed on time. Consequences include:

	� The sales agent cannot perform activities requiring a license.

	– If a sales agent has sold a property and before the close of escrow, the sales agent’s 
license expires, the broker cannot pay their commission at the close of escrow until 
they renew their license.

	– They cannot work with buyers or sellers until the license is active.

	– They are out of business.

	– Some brokers include in the licensing clause that the sales agent’s employment is 
terminated the date the license is not active.

2 Unit 1  Introduction
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	� If the broker’s license is inactive, for any reason, all operations at the brokerage must 
shut down until the broker or another qualified broker with an active license is in place. 
Until a broker with an active license is in place, all sponsored sales agent’s licenses are 
inactivated as well.

Compensation for sales agent
This section of the agreement is called a number of different names. In some forms it will be 
described simply as, “commissions,” while others refer to it as a “schedule of transaction fees” 
or “associates fees.” This is an important clause for sales agents because it identifies how and 
when you are going to be paid for the services you provide to the sponsoring broker, and then 
indirectly, to the public.

That qualification is important for everyone, but especially for new licensees, to understand. 
This course will provide a longer explanation later, but for purposes of clarity now, the 
sponsoring broker is the agent of the consumer. Sales agent licensees and broker licensees 
sponsored by another broker are subagents of the sponsoring broker. This means the entire 
commission payable in the transaction to the sponsoring broker belongs to the sponsoring 
broker. Sponsored licensees have no right to that commission directly. The sponsoring broker 
receives the full compensation and then divides it based on what the agreement says.

CASE STUDY  The Missing Commission Check

Diva is a new sales agent. She is on top of the world and feels that she has found her 
calling. Everything is wonderful. 

One day, her employing broker Hank asks to see her in his office. When she sits down, 
he closes the door and says, “Diva, I have some bad news. You know that expensive 
house you sold on View Street? Well, the seller got a better offer and he withdrew from 
the escrow and cancelled your buyer’s contract. The first thing we have to do is to 
notify your buyer. I know it’s hard, but do you think you can handle that?” 

She says she can and then he goes on to say, “I’ve discussed the matter with the listing 
agent and told him that we will analyze what course of action we are going to follow in 
this situation. We have the right to sue for our commission. My informal policy is that 
I don’t like suing people because I think it harms our reputation in the marketplace. 
How do you feel about it?” 

Diva responds, “I was really counting on that commission. I haven’t made any money 
in the six months that I have been working in real estate. And, I’ve had to spend a lot 
of money on board dues, lock boxes, and other things so I really need that paycheck. 
If you’re not willing to sue, I am. It isn’t fair for a seller to back out like that at the last 
minute. My buyers are going to be devastated.” 

Hank, the broker looks down, and then says, “Well, I hate to break it to you, but you 
can’t sue. I’m the broker and the money is owed to me. I’m the only one who has 
standing to sue and I don’t want to.” Diva storms out of Hank’s office and slams the 
door.

U
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Questions
1.	 Who gets the commission?

2.	 What document would have resolved this dispute between Diva and Hank before it arose? 

3.	 Because it wasn’t addressed in the beginning of the relationship, is it more likely to 
terminate the relationship by coming up later?

4.	 If Diva did attempt to bring suit against the defaulting seller, what response would the 
court have to her claim?

5.	 Is this issue something that a new agent would know to ask about in an interview or at 
the time they are presented with an independent contractor agreement?

Resolution
The commission legally belongs to the sponsoring broker. Ideally, the independent contractor 
agreement would specify who the commission belongs to. An example of this of one 
independent contractor agreement reads as follows:

“All commissions that broker/sales agents earn for providing brokerage services to 
clients and customers are payable to and belong to broker.”

This same agreement goes on to provide that:

“Broker is not liable to sales agent for any commissions that are not collected from 
a client or customer. Broker retains the rights to enforce or not to enforce any 
agreement for brokerage services with a client or customer.”

Most new licensees would not think to ask about commissions and, even if it was outlined in 
the agreement, do not read or understand the agreement sufficiently to ask questions about its 
contents. Additionally, they may not want the broker to think they don’t know because they 
are new.

There are a number of ways this particular issue can be addressed contractually between a sales 
agent and a broker. One is if the broker does not want to sue and the sales agent does, the 
agreement may state the broker will facilitate the sales agent’s desire to sue by lending their 
name to the suit. The sales agent agrees to pay for all costs of the suit upfront and if the broker 
wins, they will share the proceeds and the expenses on the same basis as the commission split. 
Most brokers want the right to approve the attorney that represents them.

Straight commission split
Now that we’ve addressed ways outlines in an independent contractor agreement that can 
result in an agent not getting paid, let’s focus on ways in which they can get paid. There are 
probably as many compensation plans as there are brokerages. The simplest compensation 
plan is a straight commission split.

For example, let’s say the selling price of property is $400,000 and the total percentage of 
commission payable is 4%. 

$400,000 ´ 4% = $16,000.

From there it can start becoming more complex for the new sales agent. They have been 
dreaming of selling a house and getting a big commission of $16,000. Here is the reality that 
perhaps no one told them about. 

4 Unit 1  Introduction
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First, that $16,000 is typically split between the listing broker and a selling broker. The split is 
often 50/50. Depending upon market conditions, sometimes it is split 60/40 or even more. 

$16,000 ´ 50% = $8,000 to the listing broker and $8,000 to the selling broker.

Now, based on the commission schedule in the independent contractor agreement, it is split 
again between the sponsoring broker and the sponsored sales agent. This typically starts out 
for a new agent at 50/50:

$8,000 ´ 50% = $4,000 to the sponsoring broker and $4,000 to the sales agent.

Sometimes the agreement provides that certain expenses are to be paid out of commissions 
payable to the sales agent. Examples of these expenses include a proportionate share of E&O 
insurance, advertising specific to the sales agent prepaid by the brokerage along with brokerage 
advertising, a proportionate share of closing assistant’s costs, etc. Often, if these issues have 
not been addressed before the contract is entered into and a new sales agent receives their 
first commission, they’re in for a surprise if they are expecting to receive $16,000 and end up 
getting a check for $3,000 to $4,000. 

Other independent contractor agreement issues
The typical independent contractor agreement is four to eight pages long and should include 
a variety of items that are important for both the sales agent and the broker. The following are 
typically the most important.

Income taxes
As independent contractors, real estate licensees are responsible for paying their income taxes 
in quarterly installments during the year instead of having an employer withhold the amount 
owed from each paycheck. This is not something that most individuals are familiar with and 
it can get them into serious trouble. For example, if sales agents don’t pay their quarterly IRS 
installments, they may not have the reserves to catch up at the end of the year, as they have 
likely spent their income. This can result in significant penalties and interest on the unpaid 
amount.

From the brokerages’ standpoint, if the agents are independent contractors, it doesn’t have to 
contribute to Social Security (SSA) payments as it would if agents were employees. However, 
if the IRS audits their business and determines that sales agents are being treated as employees 
instead of independent contractors, the brokerage may be liable for not just present taxes 
and SSA payments, but also past ones as well. The IRS three-item test helps to determine 
independent contractor status for real estate agents:

1. The agent must have a real estate license.

2. The agent must be paid on the basis of sales or productivity, rather than hourly.

3. Agent services must be performed under a written agreement that states that they will not
be treated as employees.

The ultimate test is the degree of control the employer has over the activities of the 
independent contractor. Generally, an independent contractor is only responsible for the 
results produced, and not the manner in which the results are produced. An employee is told 
what to do, when to do it, and how to do it. 

A brokerage has a vested financial interest in ensuring that the three-element test is met. Most 
states, including Texas, require brokers to supervise the activities of their sponsored agents. 

U
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